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Business terms and conditions of the contracting authority - Binding Draft Contract for the delivery of PCIe gen 4 Protocol Analyser
Contract for the delivery of PCIe gen 4 Protocol Analyser
(hereinafter the "Contract")
Buyer Contract No: …. (to be completed)
Seller Contract No: …
concluded within the meaning of provisions of Section 2079 et seq. of Act No 89/2012, the Civil Code, as amended (hereinafter the “Civil Code”), between

the Buyer:	
	Name (business name):	
	CESNET, interest association of legal entities

	Registered in:
	the Register of Associations kept by the Municipal Court in Prague, file no L 58848

	Registered office:
	Zikova 1903/4, 160 00 Prague 6

	ID No:
	63839172

	Tax ID: 
	CZ63839172

	Bank details:
	Komerční banka, a.s., Prague 6 Branch

	Account No:
	19-8482200297/0100

	Represented by:
	Ing. Jan Gruntorád, CSc., based on a written mandate by the Board of Directors



and

the Seller:
	Name (business name):
	

	Registered in:
	

	Registered office:
	

	ID No:
	

	Tax ID: 
	

	Bank details:
	

	Account No:
	

	Represented by:
	



1. Introductory provisions
1.1. This Contract sets out the content of the legal relationship between the aforementioned parties. In case of doubt, the provisions of this Contract shall be construed in accordance with the tender specifications specified in the tender documentation, including the annexes to the performance of the public contract entitled "PCIe gen 4 Protocol Analyser", hereinafter the "Public Contract", which is an inseparable part of this Contract as Annex 2, as well as in accordance with the Seller's tender submitted for the performance of this Public Contract, the technical and price parts of which form Annex 1 to this Contract.
1.2. Performance under this Contract is acquired by the Buyer to obtain a solution that ensures the contracting authority´s ownership of the PCI Express Protocol Analyser with support for the upcoming (fourth) generation of this standard. The Seller is always obliged to take this into account during the delivery and performance.

2. Subject-matter of the contract
2.1. The subject-matter of this Contract is the Seller's obligation to deliver/provide the following to the Buyer:
2.1.1. Delivery of the PCI Express Protocol Analyser for the 4.0 PCIe x16 bus according to the technical parameters and requirements of the contracting authority specified in the tender documentation of the Public Contract, in particular in Annex 1 thereto.
The Buyer undertakes to hand over the existing Teledyne LeCroy Summit T3-16 (Buyback) to the Seller (or carrier) at the place specified in paragraph 5.2. The transport costs in this case are part of the price of performance according to Article 3. (the costs are borne by the seller). The equipment returned according to this paragraph shall be indicated in the handover protocol referred to in paragraph 6.1.   
or
Delivery of components for upgrading the Buyer’s existing Teledyne LeCroy Summit T3-16 Analyser to support PCIe X16 Rev 4.0 bus, based on the specifications and requirements of the contracting authority specified in the tender documentation, in particular in Annex 1 thereto.
The Seller shall deliver to the Buyer the hardware (hereinafter the “HW”) and possibly also the necessary software/firmware (hereinafter the “SW”) stated in the Seller's tender for performance of the Public Contract, the technical and price parts of which form the Annex 1 thereto.
The Seller guarantees that:
· the delivered goods are new, unused, genuine and fully functional and that the Seller is entitled to deliver them to the Czech Republic;
· it obtained the SW products in accordance with legal regulations and that it is entitled to deliver them.
2.1.2. Warranty 
The delivery will also include the provision of a guarantee for the quality and proper functioning of the delivered equipment pursuant to the provisions of Section 2113 et seq. of Act No 89/2012, the Civil Code (hereinafter the “Civil Code”). 
2.2. The Buyer undertakes to pay the Seller the price specified below for a properly provided performance.

3. Price for the subject-matter of performance
3.1. The total price for the performance of this Contract is CZK …, excluding VAT.
3.2. Detailed price specification is provided in Annex 1 to this Contract.
3.3. The price for performance of this Contract was determined on the basis of the Seller's tender submitted to the procurement procedure for the Public Contract and it includes all fees and all other costs relating to the performance of the subject-matter of the Contract and it is the maximum admissible price. The price includes warranty and software support.
3.4. VAT will be charged at the statutory rate in accordance with applicable and effective legal regulations.

4. Terms of payment
4.1. The price for performance of this Contract shall be paid by the Buyer to the Seller on a one-time basis based on the Seller's invoice (hereinafter the “Invoice”), which the Seller is entitled to issue after properly providing the performance (see paragraphs 6.1. and 6.2.).
4.2. The invoice must, as an annex, include the relevant handover report signed by the authorized person of the Buyer (see paragraph 6.1. of this Contract), otherwise it does not create the obligation of the Buyer to pay.
4.3. The invoice is due within 30 days from the date of its delivery to the Buyer. The invoice must contain all the particulars of a proper accounting and tax document within the meaning of the relevant legal provisions. The invoice must also contain a reference to this Contract (the contract number in the header of this Contract). If the invoice does not have the appropriate particulars, the Buyer is entitled to return it to the Seller within the maturity date for completion or correction without being in default with the maturity date; the maturity period starts to run again from the delivery of a duly completed or corrected document.
4.4. The Buyer shall pay the Seller for the performance of this Contract by non-cash transfer to the Seller's account provided on the cover page of this Contract, or to the account indicated on the invoice.
4.5. The Buyer does not provide advance payments.
4.6. In the event that the Seller at the time of performance of the subject-matter of this Contract is declared by the tax administrator as an "unreliable taxpayer" pursuant to Section 106a of Act No 235/2004 on value added tax, as amended (hereinafter the “VAT Act”), or if the Seller's account, which the Seller provided on the invoice issued by the Seller will not be published by the tax administrator pursuant to Section 98(d) of the VAT Act, or if the Seller's account, which the Seller provided on the invoice issued by the Seller will be an account maintained by a payment service provider outside the Czech Republic, the performance under this Contract shall be considered paid even in the case the Buyer pays the price without the VAT and the VAT will be paid directly to the account of the relevant tax office.

5. Period and place of the performance
5.1. The period of performance is determined as follows:
5.1.1. the delivery of HW and SW according to paragraph 2.1.1. shall be executed by the Seller no later than 100 days from the date of conclusion of this Contract;
5.1.2. the warranty for the delivered HW is agreed to be 12 months. The warranty starts on the day of signing the handover report (see paragraph 6.1.).
5.2. The place of performance – the delivery of HW/SW – is the workplace of the contracting authority at VUT Brno, Faculty of Information Technology, Božetěchova 1/2, Brno.

6. The method of handover and the rights and obligations of the parties in the course of performing the contract
6.1. Handover of the performance (delivery) shall take place upon delivery of the subject-matter of performance on the basis of the handover report signed by the representatives of both parties. The Buyer is entitled to refuse to accept the performance if it is defective at the moment of the handover. The performance is considered delivered and the Seller's obligation to deliver the goods is performed only at the moment of handover of the non-defective goods to the Buyer. 
6.2. In regard to warranty, a duly provided performance shall mean the due and timely provision of such performance in accordance with the terms and conditions specified in the tender documentation or in this Contract. 
6.3. Defects / faults / malfunctions shall be reported by the Buyer under warranty support:
· on phone number: ………
· by email: ……
· in the customer portal, to which the Seller shall give the Buyer access no later than on the day of signing the handover report 
The Seller undertakes to notify the Buyer immediately of any change in contact details for reporting defect, at least 48 hours before the new contacts start to be used.
6.4. The Seller undertakes to remove defects within the warranty within 30 days from the date of their reporting by the Buyer or to supply the Buyer with new equipment. Defective equipment for repair in case of claiming warranty rights, repaired equipment or new equipment in case of replacement will always be handed over at the place of performance according to paragraph 5.2.
6.5. Rights stemming from defective performance are governed by the provision of Section 2099 et seq. of the Civil Code, unless otherwise specified in this Contract.
6.6. The Buyer undertakes to provide the Seller with proper cooperation in the course of delivery of HW and SW. If the Buyer fails to cooperate, the period of performance will be extended by the length of the time period when the Seller could not comply with its obligations due to the failure to cooperate.
6.7. The Seller is obliged to deliver only genuine and new HW and SW products, and the Seller is required to provide proof of their origin at the Buyer's request at any time. The Seller is also obliged to promptly provide the relevant certificates and attestations for the delivered HW and SW at the Buyer's request, for example (but not limited no) that the delivered HW and SW complies with the relevant technical standards and legal regulations valid in the Czech Republic.
6.8. The Seller undertakes to provide the Buyer with servicing even in the event that the defects (faults) of the delivered HW or individual components arise from improper storage or placement, unprofessional intervention or manipulation, mechanical damage by the Buyer, or by using the HW contrary to the manufacturer's technical conditions or due to natural disaster; the price for service actions in these cases is not a part of the price for performance of this Contract and will it be agreed upon by the parties in advance if the situation allows for it.
6.9. By signing this Contract, the Seller further undertakes:
6.9.1. not to assign its rights or obligations to any third party without the Buyer's prior written consent;
6.9.2. to compensate the Buyer for damage caused by a prospective subcontractor;
6.9.3. to ensure maximum flexibility in the performance of the subject-matter of the Public Contract, especially in addressing the justified needs of the Buyer that arise during the performance of the contract

7. The right of ownership, risk of damage to property and regulation of intellectual property rights
7.1. [bookmark: _Toc325711225]The right of ownership will pass to the Buyer at the moment of full payment of the price for performance of this Contract (Article 3).
7.2. [bookmark: _Toc325711226]The risk of damage passes to the Buyer at the moment the equipment is delivered and handed over to the Buyer at the place of performance.
7.3. [bookmark: _Toc325711228][bookmark: _Ref325716255]If the Seller's performance under this Contract is the provision of any third party SW, the Seller shall ensure that all necessary rights (licenses) to use such SW are transferred to the Buyer to perform the purpose of this Contract under the following conditions:
7.3.1. the Buyer shall be entitled to use all SW to exercise the right to the extent necessary for proper use of the subject-matter of the performance;
7.3.2. the right to use (the license) must be granted for an indefinite period;
7.3.3. the price of the license is included in the total price of performance according to Article 3 of this Contract.

8. Liability
8.1. [bookmark: _Toc325711229]All parties are responsible for delay, defects and damage caused. The conditions and consequences of liability are based on this Contract and on generally binding legal regulations, in particular the Civil Code. The parties undertake to make every effort to prevent damage and to minimize the damage incurred.
8.2. [bookmark: _Toc325711230]None of the parties shall be liable for any damage caused as a result of circumstances that exclude liability within the meaning of the Civil Code (Section 2913(2)). The parties undertake to notify the other party without undue delay of liability excluding circumstances that arise and prevent the proper performance of the Contract and they undertake to exercise maximum effort to avert and overcome them.
8.3. The Seller is responsible for ensuring that the goods delivered and handed over under this Contract will be unused (new) at the date of delivery, fully functional and will comply with the requirements set out in the tender documentation.
8.4. The Seller is responsible for having been entitled to provide a license for the SW to the required extent pursuant to paragraph 7.3. of this Contract. 

9. Compensation for damage, contractual penalties and withdrawal
9.1. Compensation for damage incurred by one party to another is governed by the provisions of the Civil Code. 
9.2. The Buyer is entitled to a contractual penalty amounting to 0.1% of the total price of performance excluding VAT for each commenced day of delayed handover during the period of performance pursuant to paragraph 5.1.1, but no more than 10% of the total price of performance pursuant to Article 3 of this Contract, which does not affect the right to compensation for possible damage, which may be caused, inter alia, by the fact that the Buyer will not be entitled to receive a subsidy intended to finance the Public Contract. The Buyer shall be entitled to set off any claim for a contractual penalty under this paragraph against the price the Buyer will be obliged to pay under this Contract. The Buyer has the right to withdraw from this Contract or to terminate it with immediate effect in the event of the Seller's delay in delivering performance for a period exceeding 15 days.
9.3. If during the implementation of the performance it becomes clear that the properties (in particular technical properties) of the delivered goods and/or services are demonstrably contrary to the information provided by the Seller in the procurement procedure for this Public Contract, the Buyer shall have the right for a contractual penalty of CZK 300,000. At the same time, the Buyer shall have the right to withdraw from this Contract; however, such withdrawal will not affect the Buyer's right for the contractual penalty and the claim for compensation for damage.
9.4. If during the implementation of the performance it becomes clear that the Seller provided the Buyer with SW whose author or rights holder is a third party and the Seller was not entitled to provide this SW, the Buyer is entitled to a contractual penalty of CZK 100,000 for each individual breach of this obligation and for a claim for compensation for damage. In such a case, the Buyer shall also be entitled to request the Seller to secure the license to the necessary extent (without additional payments by the Buyer), and if such obligation is not performed by the Seller within 30 days of delivery of this request, the Buyer shall have the right to withdraw from the Contract. However, the Buyer's right to compensation of damage and the contractual penalty referred to in this paragraph shall remain unaffected.
9.5. If the Buyer is in default in payment of an invoice duly made out by the Seller on the due date of the invoice, the Seller shall be entitled to late payment interest of 0.1% of the outstanding amount for each commenced day of default in payment. The Seller is entitled to withdraw from this Contract if the Buyer is in default in payment of the purchase price (its part) for more than 15 days.
9.6. Both parties have the right to withdraw from this Contract in the event of a repeated default by the other party to perform any obligation under this Contract. Claims for compensation for damage and contractual penalties until the date of withdrawal shall remain unaffected (the damage may include, inter alia, the costs incurred to the Buyer to carry out a new procurement procedure).
9.7. [bookmark: _Toc274063560]The amount of compensation for damage in accordance with this Contract in any direction and of any party is not limited. No provision in regard to the contractual penalty or the actual payment shall affect the parties' claim for compensation for damage.
9.8. [bookmark: _Toc325711243][bookmark: _Toc325711244]Any of the parties may, under the terms of this Contract, withdraw only from a part of the Contract, unless this is precluded by the nature of the performance.
9.9. The effects of withdrawal from the Contract (termination) will become effective when the written statement of will expressing the withdrawal (termination) is delivered to the other party.

10. Final provisions
10.1. The parties shall cooperate with each other and provide each other with all the information necessary for the proper performance of their respective obligations. The parties are obliged to inform the other party of any facts that will, are or may be important for the proper performance of the Contract.
10.2. The parties shall inform each other of any organisational change (e.g. change of telephone numbers, address, bank connection, etc.) without undue delay.
10.3. The parties are obliged to perform their obligations arising from this Contract so that there is no unnecessary delay in complying with individual deadlines and that there are no default regarding the maturity of individual monetary obligations.
10.4. All notifications between the parties relating to or stemming from the Contract must be made in writing and demonstrably delivered to the other party to the address specified in the Contract, unless otherwise specified or agreed upon by the parties.
10.5. By signing this Contract, the Seller acknowledges and agrees that:
10.5.1. the Seller becomes, in accordance with Section 2(e) of Act 320/2001, on Financial Control in Public Administration, as amended, a person obliged to cooperate in the performance of financial control; as part of this control, the Seller is obliged to allow inspection in accordance with the conditions stipulated by the mentioned Act and shall allow authorized inspection bodies access to those parts of the tender, contract and related documents that are subject to protection under special legal regulations (e.g. business secrets, classified information) provided that the requirements laid down by legal regulations (e.g. Act No 255/2012, on Inspection, as amended) are met;
10.5.2. the Seller is obliged to contractually ensure that the subsidy provider's representatives and, if applicable, other authorized persons are entitled to control its prospective subcontractors in a similar way;
10.5.3. in addition to Act No 134/2016, on Public Procurement, the procurement procedure, the performance of the Public Contract and the subsequent control are also pursuant to other legal regulations (especially Act No 320/2001, on Financial Control in Public Administration and Act No 255/2012, on Inspection (Inspection Code)).
10.6. The Seller acknowledges that pursuant to Section 219 of Act No 134/2016, On Public Procurement, as amended, the Buyer is obliged to publish this Contract on its contracting authority profile.
10.7. The contractual relationship established by this Contract is governed by the Civil Code.
10.8. The effective date of this Contract is the date of signature by the last party.
10.9. This Contract was prepared in 2 originals, one of which will be received by the Buyer and one by the Seller.
10.10. The parties declare that the Contract was prepared according to their true and free will, they have read the Contract, agree with its content and in witness whereof they attach the signatures of their responsible representatives.

	For the Buyer:
Done at  ____________, on ____________




	
	For the Seller:
Done at  ____________, on ____________

	Ing. Jan Gruntorád, CSc.
Director
on a basis of a written mandate
	
	(name, surname, title)
(position)




List of annexes to the Contract:
Annex 1:	Equipment delivery specification - technical and price part of the Seller's tender
Annex 2:	Tender documentation of the Public Contract (the main document and Annex 1)
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Annex 1 to the Contract
Equipment delivery specification - technical and price part of the Seller's tender

(to be completed before signing the Contract)
[image: ICS-footer]Annex 1 – Contract for the delivery of testing equipment for 400 Gb Ethernet			
Annex 2 to the Contract
Tender documentation of the Public Contract
(the main document and Annex 1)

(to be completed before signing the Contract)
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